ELLIS: LAWHORNE

John F. Beach
Direct dial: 803/343-1269
jbeach@ellislawhorne.com

January 16, 2007

FILED ELECTRONICALLY AND ORIGINAL VIA HAND-DELIVERY
The Honorable Charles L.A. Terreni

Chief Clerk

South Carolina Public Service Commission

Saluda Building, Synergy Business Park

101 Executive Center Dr., Suite 100

Columbia, SC 29210

RE: Application of Wyboo Plantation Utilities, Inc. for Approval of New
Schedule of Rates and Charges for Water and Sewer Services
Docket No. 2005-13-WS, ELS File No. 1015-10306

Dear Mr. Terreni:

Enclosed for filing please find the original and one copy (1) copy of Wyboo Opposition to
Bruffey Petition to Intervene Out of Time for filing on behalf of Wyboo Plantation Utilities,
Inc. in the above-referenced docket. By copy of this letter, I am serving all parties of record in

this proceeding and enclose my certificate of service to that effect.

Please stamp “received” the additional copy of this letter, and return in the enclosed envelope.

With kind regards, I am
Yours truly,
J&hn F. Beach
JB/cr
Attachments
cc: Belton T. Zeigler, Esquire
all parties of record

Mr. Mark Wrigley

THIS DOCUMENT IS AN EXACT DUPLICATE OF THE E-FILED COPY SUBMITTED TO
THE COMMISSION IN ACCORDANCE WITH ITS ELECTRONIC FILING
INSTRUCTIONS.

Ellis, Lawhorne & Sims, P.A., Attorneys at Law
1501 Main Street, 5th Floor s PO Box 2285 == Columbia, South Carolina 29202 = 803 254 4190 == 803 779 4749 Fax ma ellislawhorne.com



BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA

DOCKET NO. 2005-13-W/S

)
IN RE: ;
) WYBOO OPPOSITION TO
Application of Wyboo Plantation BRUFFEY PETITION TO INTERVENE

Utilities, Inc. for adjustment of rates and ; OUT OF TIME
charges for the provision of water and )
sewer service )

Wyboo Plantation Utility, Inc. (“Wyboo™) hereby opposes the petition to intervene out of
time filed on January 12, 2007 by John C. Bruffey, Jr. and Deer Creek Plantation Properties,
Incorporated (collectively, “Bruffey”).

1. Wyboo initially filed this application for rate relief on or about January 7, 2005. The
Commission assigned Docket No. 2005 -13-W/S. After withdrawing the application, Wyboo
refiled the present application on or about August 17, 2006. |

2. Pursuant to the Commission’s instructions, Wyboo notified its customers of the rate
application, and the Commission set Septembef 29, 2006 as the deadline for parties to intervene
in this proceeding.

3. On January 11, 2007, fewer than 5 business days before the currently-scheduled

hearing, Bruffey filed their petition to intervene out of time in this proceeding.

1. Bruffey’s Petition to Intervene Must be Denied Because it is Too Far Out of Time.

4. As an initial but decisive matter, Bruffey’s petition to intervene simply comes too late.

Bruffey has been in contact with individuals who are currently represented in this proceeding



throughout the pendency of this matter. Wyboo is informed and believes that Bruffey has
known about this rate proceeding since it was originally filed in August of last year. Bruffey
conspicuously offers no justification for his failure to intervene in this proceeding by the return
date set by the Commission.

5. Bruffey suggests that he did not know of Wyboo’s proposed terms to extend its
service unﬁl November 22, 2006, when he received the letter that is Exhibit C to Bruffey’s
petition. Even if that is true, at the very latest, the time for Bruffey to intervene in this
proceeding would have been upon his receipt of that letter, or soon thereafter. Instead, Bruffey
delayed, for more than seven weeks.

6. When Bruffey received the November 22, 2006 letter, the hearing in this matter was
set for December 13, 2006. Bruffey let that date pass without intervention. The Commission
then reset the hearing to occur on January 9, 2007. B_ruffey also let that date pass without
intervention. Bruffey’s petition would require the Commission to approve his intervention after
two previously set hearing dates have passed, and less than three business days before the third
scheduling of this hearing. Bruffey has offered no justification for this crucial seven-week delay.

7. Bruffey’s intervention at this time would be extremely disruptive to the proceeding.
Bruffey requests that the Commission allow him to “present witnesses, arguments, and cross
examine witnesses.” At this stage the parties have fully prepared for this hearing, based upon
witness testimony filed many months ago. It would be prejudicial to the parties legitimately
involved in this proceeding to be forced to react to Bruffey’s testimony and positions on what
would likely amount to zero days notice. The Commission should deny Bruffey’s petition to

intervene, filed as it is on the very eve of the third scheduled hearing date.



II. Bruffey Lacks Standing to Intervene Because 1) the 69 Lots are Qutside of

Wyboo’s Service Area and 2) Neither Bruffey nor his Entity Owns the 6‘9 Lots .

8. Contrary to Bruffey’s assertions, the 69 lots at issue are not in Wyboo’s certificated
service area. The Commission set Wyboo’s current service area in Docket No. 96-227-W. The
service area approved by the Commission in that docket clearly does not include any of the 69
lots identified by Bruffey. Bruffey’s assertions to the contrary are based solely upon letters
between Wyboo and Clarendon County, which are wholly irrelevant. Clarendon County has no
authority over the Commission or its geographic service areas for water and sewer utilities.
Those decisions and designations are solely within the Commission’s jurisdiction, and are
unrelated to County franchising matters. Notably, Bruffey’s allegations regarding Wyboo’s
certificated service area are devoid of any reference to the Commission’s rulings. The
straightforward reason for this absence is that the Commiésion, which has exclusive jurisdiction
over this issue, has never included these 69 lots in Wyboo’s approved geographic service area.

9. Even if the 69 lots were in Wyboo’s certificated service area, neither Bruffey nor
Bruffey’s company owns title to those lots. Exhibit A is the Title to Real Estate through which
Bruffey passed ownership of the 69 lots from Deercreek Plantation Properties, Inc. to Our Town
Development, LLC, an LLC in which Bruffey has no ownership interest. This transfer occurred
on December 21, 2006. As soon as Wyboo learned of the transfer, it communicated with
principals of Our Town Development regarding interconnection of the 69 lots, and is presently
working with them towards interconnection. Wyboo also immediately notified Bruffey of this
fact. Wyboo cannot negotiate an interconnection with these two functionally - separate parties.
Since title to the 69 lots is clearly in Our Town Development, LLC, Wyboo believes that it must

negotiate with that entity for the interconnection and service.



1l

III. The Commission Does not Exercise Power or Control Over Negotiations for the

Extension of a Water and Sewer Utility’s System to Serve Potential New Customers

10. Wyboo respectfully believes that the Commission does not have jurisdictioh over
Wyboo’s private negotiations to extend service to new customers. At the very least, the
Commission never has exercised control over such negotiations. Indeed, the Commission’s rules
contemplate and approve of Wyboo’s’ private negotiations in this case. Commission Rule 103-
702.15 fully supports this, stating that a “Customer Contribution in Aid of Construction” is “a
fee paid by a customer under a contract entered into by and between the utility and its customers
providing terms for the extension of the utility’s mains to serve the customer.” [emﬁhasis added]
Likewise, Commission Rule 103-502.12 supports this concept when it states that a “Customer
Main Extension Fee” is “A fee paid by a customer under a contract entered into by and between
the utility and its customer providing terms for the extension of the utility’s mains to service the
customers.”

11. Wyboo does not necessarily feel that Commission Rule 103-541 requires
Commission approval of contracts utilities reach with developers to extend their systems. Such
extensions are likely considered as part of Commission proceedings to extend the utilities’
service areas. Regardless, any contract review would be premature in the present instance, as
there is no contract between Wyboo and the owner of the 69 lots.

11. Thus, Wyboo is proceeding as all other utilities do, and as envisioned by the
Commission’s Rules and Regulations, by attempting to reach an agreement with the owner of the

69 lots through which it will extend its water and sewer systems.



IV. Conclusion

12. The 69 lots do not presently receive water or sewer service from Wyboo, and may
never receive water and sewer service from Wyboo. Many practical, contractual, and regulatory
hurdles must be cleared before there are any “customers” of Wyboo within the 69-lot
development. DHEC must approve water and sewer infrastructure within the new development.
The owner must construct the water and sewer infrastructure. Both Wyboo and DHEC must
approve the constructed facilities. The owner must turn over ownership of that infrastructure
and all associated easements to Wyboo. The Commission must approve an expansion of
Wyboo’s’ service area to include the development. The owner must sell a lot to an individual.
The individual must decide to construct a house and then request that the house be connected to
the Wyboo system. Many of these steps are outside of both the owner’s and Wyboo’s control.

13. For these reasons Wyboo requests that the Commission deny Bruffey’s petition to

intervene out of time.

Respectfully submitted,

ELLIS, LAWHORNE & SIMS, P.A.

thF Beach, Esqulre
P.O."Box 2285

Columbia, South Carolina 29202

P) 803/343-1269

E) jbeach@ellislawhorne.com

Attorneys for Wyboo Plantation Utilities, Inc.

January 16, 2007
Columbia, South Carolina
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FAX NO. : Tan.

|

Wiam 8, Johwson/Dfh

Propared by: J‘}Im«wr. McKenzle & Robinsan, LIC
!

2'N. Broovks Stivet

anning, SC 29102
(403) 435-0909 (803} 433-2858 Jox
STATE OF SOUTH CAROLINA ) |
TITLE TO REAL ESTATE
COUNTY OF (L LARENDON )

KNOW ALL MEN BY THE‘;E PRESENTS, That Deercreek Plantation Propertics, Inc., -

(hereingflor whether singular or plural the "Grantor") in the State aforcsaid, for and in

el
consideration o

Grantor paid by

N (hcrcfnaftcr whether singulur or plural the "Grantee"} hag granted, bargrined, sold and relcased, L

and byfthc»e )

and assygns for

f the sum of Five and no/100tbs {$5.00) Dollars and other consideration to the

Our Town Development, LLC, 2538 Players Course Drive, Manuing, SC 19102

Lasents does grant, bargain, sef] and relcase unto the said Grantce, its sucopssors

cvar, the f’ollowing deecribed property 10 wit:

see legal description attnched hereto consisting of one (1) typewrltten page.

’l‘ugcd]cr with all and gingular, the rights, membiers, hercdilaments and appurtenances lo the said :

prcmis:es belofging or itk anywise apperiaining.

~ TOHAVE ANDTO HQ:LD’ alt und singular the premises hefore mentioned unto the said

Grantée, Qur lown Developmernt, LLC, lte syccessars and assigus forcver.

" And e

forover defend

Grantor docs hereby bind itself and ite Successors and Assigns, to warrant and -

all and singular the said premises unto the said Granteo, it8 successors and assigns,

againiat the Grantor and the Grmfnor‘a Successors and agiinst every person whomsoevor law(ully

¢laming, or Ts claim, {he same or any purt thereol.
1

i

v pmun';mun.\!ml nduluiNe TN Duarurexh m Onr TowinBow wisl
!

i
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FROM :

5\3}3&1 BEFORE ME this
. day of Docembsr, 2006.

FAX NO. : Jan. 18 2087 18:21AM

WITNESS the Hand and Scal of the Grantoy thirg,,j # day uf December In the yearof

our Lprd twe thousand six and in the two hundrodth and thirty-first yoar of the Sovercignry and

!ndcpfemdenccl of the United States of America,

STATE OF

f R
COUNTY

EQRELR: oo County, Georgls
cmmmomwmwm%m)

' PER§ONALLY APPEARED BEFORE ME the undersigned witness, who, being duly sworn,
suys that s/he saw the within narmod Grantor, sign, scal and, ax its act and deed, doliver the within-
written Deed for the uses and purpuses therein mentioned and that a/he, with the other witnoss whose
signdture am*cam above witnessed the cxecution thereof,

(1.8

for : ‘ ——
ion Bxpirtietay Public, Cobb Courty, Georgla
ton &'ﬁf‘;ﬂm o s Fabruary 29, 2008

F:\dea\Z()Oé\Mnl Citate\06-708 Docrereck ko Our Town\Deed. wpd

1
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FROM :

FAX NO. « Jan. 10 2887 1B:21AM P4

.E:thibit A

Deererock Plantation Properties to Our Town Development, LL.C

All that cortath, pieces, purcels, ot tracts of land, lying, being, and situate in Clarendon County,
South Carolink, consisting of 12.03 acres, 18,16 ucres, .05 acre, .45 kere , .28 acre, and .20 acre, and
being designated as Tracts 3, 4, 10, 13, 14, and 15 a8 shown on that certain plat propared by Robert
G. Mathis Larjd Surveylng dated December 14, 1999 through August 25, 2005 and recorded in the
Officé of the Register of Decds for Clarendon County in Plat Cabinot £, Slide 1033 at Plar 3.

Thig ﬁeing a phrtion of the same premises conveyed wo Deercreck Plantation Propertios, Ing, by deed
of Vijlas JI, LLC datcd Septensber 9, 2005 and recorded in the Office of tho Clerk of Court for
Clarendon Copnty in Docd Book A-$87 at Page 66, and by Corrective Deed dated February 28, 2006,

and récorded jn Deed Book A-617 ut page 175,

SUBjEC'I‘ to| restrictions and easements recordcd in the RMC Office for Clarendon County if any,

affecting subject lots,

ALS ; SUBJECT TO un sasement for ingress and egress for aeeens ta adjoining property owned by’th'e
Grantor ovar and across all ronds conirysted upon the property,

.
!
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FROM

$TATE OF SQUTH CAROLINA )

" COUNTY OF WM_"

PERSONALLY appeared bgfore me the undersighed, who beinyg duly sworn, deponss and says:

L

20

4

7.

8

| Farther underdtand thatls person tequired to fiurwish chis afidavit who witfbity funishea a falsc or fraudulunt affidavit is guilty of 4
misdemeaner und. upat $onviction, must be fined not moere than one thousepd dallars or imprisonzd nor more than one year, oy bath, | -

| ¢ . I
N 1o before me 1 « ! .o
Jscermby ?‘) . vsponyibTe Person Connceted with the Teansuction

‘olary

e deéd recardjng fec is computed ax follows:

My C ommissl(}n Expite

FAX NO. : Jan. 10 2887 18:22AM PS

) AFFINDAVIT

| have raﬁd the infdrsation on this affidayit and T ungderstand such information.

The propgny boingransferred is 12.03 aires, 18,16 acres, 0.08 neros, 0.45 acres, 0.28 ncres. und 0.20 ucres and Qiviker desipouied

as Tracts .4, 10, U3, 14 and {5, Clurendon County. bearing Clarcadon County Tex Map Number: was wansfarred by Dettereeh
2 o .10 Our Town Devalopmient, LLG, on .

i
Clieek onje of the following, The deed ik

paaEa_ ]

u. . { subjet o the doed recording feo zsa transfer for considerution paid or 1o be pald in money of money's|

wortk,

rubject 1o the deed reeording fee as a tranafer betwount 4 corporation, u partnesship, ot olhey entity and u

b« [ADNSE—
Liokholder, purner, or awncr Qf the cntily, or ia  tranafer 10 a trust or 03 3 distribution to u trust beneficiary.

e, : oxamipt fron: the deed recording e becmise (Sae Information section of atfidavit);

(1 oxermpt, please skip items 4-7, and g0 th ilem § of {hig af¥idavit.)

Chock “:’W of the Following if'»ithor itsm 3(a) or [tem 3(b) above has heen checked (See Information section of this uffidavity :

! " .
" i X u The fee 13 computed on the consideration paid of to he paid in money or nioncys wortl in the '.llmu‘l&
: of $2.084,000.00. ‘ o
v. : The fac iy computed on the fair murket value of the reulty whichis §, L2
¢ } S The fee it eonputed on the fir market value of the realty as establishad for propetty lax pu.mm‘ :

whichis 8. % :

'
1

Check h‘ __of No_X__tothe {oliowing: A llen ar encumbrance existed on the land, tenemunt, oz reulty before the trunalne|
and rervained onithe lnd, foncment, or reakty afier the transfer. 1f“Yes" the amount of'the ouistanding dalanve of this tier or}

encumbrance is: |.

o Place the amount listed v item 4 above here: $2.08400000 .
b, | Place the umount lisied in ftem 5 above here: e

L (1 no ainount is listed, place zero here.) : '
¢ Subtradt Line 6(b) from Live 6(x) and ploce vesult here: -~ $.2.08400000 .

i o
The deed recording fee s based on the amount listed an Live 6(x) ahove and the dovd recording fee due Iy $7.710.80 .

As rex'aircd by (ode § 12-24-70, I state that L am & respansible person who was connected with the trasuaction as: I ARy

!

—Yilliam K, Johmgon
Dyint or T'ype Numa Here

Public for

——— e e L

AOO1Z0984 BIANG4S ProO2gy |




BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA
DOCKET NO. 2005-13-W/S

IN RE:

Application of Wyboo Plantation
Utilities, Inc. for adjustment of rates and
charges for the provision of water and
sewer service

CERTIFICATE OF SERVICE

This is to certify that I have caused to be served this day, one (1) copy
of the Wyboo Opposition to Bruffey Petition to Intervene Out of Time via electronic mail
service and by placing a copy of same in the care and custody of the United States Postal
Service (unless otherwise specified), with proper first-class postage affixed hereto and
addressed as follows:
Jocelyn G. Boyd, Esquire, Hearing Officer
South Carolina Public Service Commission
Saluda Building, Synergy Business Park
101 Executive Center Dr., Suite 100
Columbia, SC 29210

Wendy Cartledge, Esquire
C. Lessie Hammonds
Office of Regulatory Staff
Legal Department
PO Box 11263
Columbia SC 29211

Charles H. Cook, Esquire
Elliott & Elliott, PA
721 Olive St.
Columbia SC 29205

Robert E. Tyson, Jr.
Sowell Gray Stepp & Laffitte, LL.C
PO Box 11449
Columbia SC 29211

Belton T. Zeigler, Esquire

Haynsworth Sinkler Boyd, PA
PO Box 11889

Columbia SC 29211-1889

Carol Roof, Paralegal

January 16, 2007
Columbia, South Carolina



